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"When measures are taken that would have made an earlier injury or harm
less likely to occur, evidence of the subsequent measures is not admissible
to prove: negligence; culpable conduct; a defect in a product or its design;
or a need for a warning or instruction..”
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If an expression of apol-
ogy, sympathy, commis-
eration, compassion, or
benevolence made under
(a)(1) of this section is
made in conjunction with
an admission of liability or
negligence, only the ex-
pression of apology, sym-
pathy, commiseration,
compassion, or benevo-
lence is inadmissible, and
the admission of liability or
negligence may be admis-
sible as evidence.

an expression of apology, sympathy, commiseration, com-
passion, or benevolence made orally, by conduct, or in
writing by a health care provider or an employee of a health
care provider to a patient, the patient’s relative, or a legal
representative of a patient concerning an unanticipated
outcome of medical treatment or care regarding the pa-
tient’s discomfort, pain, suffering, injury, or death.

In any civil action that is brought against a health care
provider as defined in section 12-561 or in any arbitration
proceeding that relates to the civil action, any statement,
affirmation, gesture or conduct expressing apology, re-
sponsibility, liability, sympathy, commiseration, condolence,
compassion or a general sense of benevolence that was
made by a health care provider or an employee of a health
care provider to the patient, a relative of the patient, the
patient’s survivors or a health care decision maker for the
patient and that relates to the discomfort, pain, suffering,
injury or death of the patient as the result of the unantici-
pated outcome of medical care is inadmissible as evidence
of an admission of liability or as evidence of an admission
against interest.

A statement of fault, how-
ever, which is part of, or
in addition to, any of the
above shall not be inad-
missible pursuant to this
section.

(a) The portion of statements, writings, or benevolent ges-
tures expressing sympathy or a general sense of benevo-
lence relating to the pain, suffering, or death of a person
involved in an accident and made to that person or to the
family of that person shall be inadmissible as evidence of
an admission of liability in a civil action.
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Colorado Revised Statutes > TITLE 13. COURTS AND
COURT PROCEDURE > EVIDENCE > ARTICLE 25.EVI-
DENCE- GENERAL PROVISIONS > 13-25-135. Evidence
of admissions - civil proceedings - unanticipated out-
comes - medical care.

2003

Colorado

General Statutes of Connecticut > Title 52 Civil Actions >
Chapter 899 Evidence > Sec. 52-184d. Inadmissibility of
apology made by health care provider to alleged victim
of unanticipated outcome of medical care.

2005

Connecticut

Delaware Code
§ 4318 Compassionate communications.

2006

Delaware
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(1) In any civil action brought by an alleged victim of an
unanticipated outcome of medical care, or in any arbitra-
tion proceeding related to such civil action, any and all
statements, affirmations, gestures, or conduct expressing
apology, fault, sympathy, commiseration, condolence,
compassion, or a general sense of benevolence which are
made by a health care provider or an employee of a health
care provider to the alleged victim, a relative of the alleged
victim, or a representative of the alleged victim and which
relate to the discomfort, pain, suffering, injury, or death of
the alleged victim as the result of the unanticipated out-
come of medical care shall be inadmissible as evidence
of an admission of liability or as evidence of an admission
against interest.

(b) In any civil action brought by an alleged victim of an
unanticipated outcome of medical care, or in any arbitration
proceeding related to such civil action, any and all state-
ments, affirmations, gestures or conduct expressing apol-
ogy, fault, sympathy, commiseration, condolence, compas-
sion or a general sense of benevolence that are made by a
health care provider or an employee of a health care pro-
vider to the alleged victim, a relative of the alleged victim

or a representative of the alleged victim and that relate to
the discomfort, pain, suffering, injury or death of the alleged
victim as a result of the unanticipated outcome of medical
care shall be inadmissible as evidence of an admission of
liability or as evidence of an admission against interest.

with the exception of the
admission of liability or
fault.

(b) Any and all statements, writings, gestures, or affirma-
tions made by a health care provider or an employee of

a health care provider that express apology (other than
an expression or admission of liability or fault), sympa-
thy, compassion, condolence, or benevolence relating to
the pain, suffering, or death of a person as a result of an
unanticipated outcome of medical care, that is made to the
person, the person’s family, or a friend of the person or of
the person’s family, with the exception of the admission
of liability or fault, are inadmissible in a civil action that is
brought against a health care provider.
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Nothing herein shall
preclude the court from
permitting the introduction
of an admission of liability
into evidence.

Inadmissibility of benevolent gestures.

For the purpose of any civil action or administrative pro-
ceeding alleging medical malpractice against a health-
care provider, an expression of sympathy or regret made
in writing, orally, or by conduct made by or on behalf of
the healthcare provider to a victim of the alleged medi-
cal malpractice, any member of the victim's family, or any
individual who claims damages by or through that victim,
is inadmissible as an admission of liability. Nothing herein
shall preclude the court from permitting the introduction of
an admission of liability into evidence.

however, which is part of,
or in addition to, any of the
above shall be admissible
pursuant to this section.

(2) The portion of statements, writings, or benevolent ges-
tures expressing sympathy or a general sense of benevo-
lence relating to the pain, suffering, or death of a person
involved in an accident and made to that person or to the
family of that person shall be inadmissible as evidence in a
civil action. A statement of fault, however, which is part of,
or in addition to, any of the above shall be admissible pur-
suant to this section.

(b) In any claim or civil proceeding brought by or on behalf
of a patient allegedly experiencing an unanticipated out-
come of medical care, any and all statements, affirmations,
gestures, activities, or conduct expressing regret, apol-
ogy, sympathy, commiseration, condolence, compassion,
mistake, error, or a general sense of benevolence which is
made by a health care provider or an employee or agent
of a health care provider to the patient, a relative of the
patient, or a representative of the patient and which relates
to the unanticipated outcome shall be inadmissible as evi-
dence and shall not constitute an admission of liability or an
admission against interest.
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Hawaii Code> Rule 409.5. Admissibility of expressions of |2007 Hawaii 1
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Idaho Code 2006 Idaho 12

§9-207. Admissibility of expressions of apology, condo-
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A statement of fault, how-
ever, which is part of, or
in addition to, any of the
above shall be admissible.

§ 11112. Admissibility of Expressions of Sympathy or Be-
nevolence.

(a) In any civil action that is brought against a health profes-
sional, as defined in 11102, or in any arbitration proceeding
that relates to the civil action, a statement, writing or be-
nevolent gesture that:

(1) expresses sympathy or a general sense of benevolence
relating to the pain, suffering or death of the patient in-
volved in the incident with the health professional; and

(2) is made to the patient or to the family of the patient is
inadmissible as evidence of an admission of liability.

A statement of fault, however, which is part of, or in addi-
tion to, any of the above shall be admissible.

Evidence of statements or gestures that express sym-
pathy, commiseration, or condolence concerning the
consequences of an event in which the declarant was a
participant is not admissible to prove liability for any claim
growing out of the event. This rule does not require the
exclusion of an apology or other statement that acknowl-
edges or implies fault even though contained in, or part of,
any statement or gesture excludable under this rule.

(2) A statement of fault
which is otherwise admis-
sible and is part of or in
addition to a statement
identified in subsection
(1) of this section shall be
admissible.

(1) In any civil action brought by or on behalf of a patient
who experiences an unanticipated outcome of medical
care, or in any arbitration proceeding related to, or in lieu of,
such civil action, all statements and affirmations, whether in
writing or oral, and all gestures or conduct expressing apol-
ogy, sympathy, commiseration, condolence, compassion,
or a general sense of benevolence, including any accompa-
nying explanation, made by a health care professional or an
employee of a health care professional to a patient or family
member or friend of a patient, which relate to the care pro-
vided to the patient, or which relate to the discomfort, pain,
suffering, injury, or death of the patient as the result of the
unanticipated outcome of medical care shall be inadmis-
sible as evidence for any reason including, but not limited
to, as an admission of liability or as evidence of an admis-
sion against interest.
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34-43.5-1-5. Statement of
fault admissible as evi-
dence.

A court may admit a state-
ment of fault into evidence,
including a statement of
fault that is part of a com-
munication of sympathy,

if otherwise admissible
under the Indiana Rules of
Evidence.

Except as provided in section 5 [IC 34-43.5-1-5] of this
chapter, a court may not admit into evidence a communica-
tion of sympathy that relates to causing or contributing to:
1) aloss;
2) an injury;
3) pain;
4) suffering;
5) a death; or

)

(
(
(
(
(
(6) damage to property.

In any civil action for professional negligence, personal
injury, or wrongful death or in any arbitration proceeding

for professional negligence, personal injury, or wrongful
death against a person in a profession regulated by one of
the boards listed in section 272C.1 or in any other licensed
profession recognized in this state, a hospital licensed pur-
suant to chapter 135B, or a health care facility licensed pur-
suant to chapter 135C, based upon the alleged negligence
in the practice of that profession or occupation, that portion
of a statement, affirmation, gesture, or conduct expressing
sorrow, sympathy, commiseration, condolence, compas-
sion, or a general sense of benevolence that was made by
the person to the plaintiff, relative of the plaintiff, or decision
maker for the plaintiff that relates to the discomfort, pain,
suffering, injury, or death of the plaintiff as a result of an al-
leged breach of the applicable standard of care is inadmis-
sible as evidence. Any response by the plaintiff, relative of
the plaintiff, or decision maker for the plaintiff to such state-
ment, affirmation, gesture, or conduct is similarly inadmis-
sible as evidence.
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however, which is part of,
or in addition to, any such
communication shall not
be made inadmissible pur-
suant to this Section.

Any communication, including but not limited to an oral or
written statement, gesture, or conduct by a health care pro-
vider expressing or conveying apology, regret, grief, sympa-
thy, commiseration, condolence, compassion, or a general
sense of benevolence made to a patient, a relative of the
patient, or an agent or representative of the patient, shall
not constitute an admission as defined in Code of Evidence
Article 801(D)(2) or a statement against interest as defined
in Code of Evidence Article 804(B)(3), and shall not be ad-
missible in evidence to establish liability or for any other
purpose, including impeachment, in a medical review panel
proceeding, arbitration proceeding, or civil action brought
by or on behalf of the patient or by or on behalf of an heir,
survivor, statutory beneficiary, or agent or representative of
the patient against the health care provider who made the
communication. A statement of fault, however, which is part
of, or in addition to, any such communication shall not be
made inadmissible pursuant to this Section.

Nothing in this section
prohibits the admissibility
of a statement of fault.

2. Evidence of admissions.

In any civil action for professional negligence or in any
arbitration proceeding related to such civil action, any
statement, affirmation, gesture or conduct expressing apol-
ogy, sympathy, commiseration, condolence, compassion
or a general sense of benevolence that is made by a health
care practitioner or health care provider or an employee of
a health care practitioner or health care provider to the al-
leged victim, a relative of the alleged victim or a representa-
tive of the alleged victim and that relates to the discomfort,
pain, suffering, injury or death of the alleged victim as the
result of the unanticipated outcome is inadmissible as
evidence of an admission of liability or as evidence of an
admission against interest. Nothing in this section prohibits
the admissibility of a statement of fault.
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Expressions of regret or apology.

(a) "Health care provider” defined. - In this section, "health
care provider” has the meaning stated in § 3-2A-01 of this
article.

(b) In general. -

(1) Except as provided in paragraph (2) of this subsection,
in a proceeding subject to Title 3, Subtitle 2A of this article
or a civil action against a health care provider, an expres-
sion of regret or apology made by or on behalf of the health
care provider, including an expression of regret or apology
made in writing, orally, or by conduct, is inadmissible as
evidence of an admission of liability or as evidence of an
admission against interest.

(2) An admission of liability or fault that is part of or in addi-
tion to a communication made under paragraph (1) of this
subsection is admissible as evidence of an admission of
liability or as evidence of an admission against interest in an
action described under paragraph (1) of this subsection.

Statements, writings or benevolent gestures expressing
sympathy or a general sense of benevolence relating to the
pain, suffering or death of a person involved in an accident
and made to such person or to the family of such person
shall be inadmissible as evidence of an admission of liabil-
ity in a civil action.

(2) This section does not
apply to a statement of
fault, negligence, or cul-
pable conduct that is part
of or made in addition to a
statement, writing, or ac-
tion described in subsec-
tion (1).

(1) A statement, writing, or action that expresses sympathy,
compassion, commiseration, or a general sense of benevo-
lence relating to the pain, suffering, or death of an individual
and that is made to that individual or to the individual’s
family is inadmissible as evidence of an admission of liabil-
ity in an action for medical malpractice.

However, nothing in this

section shall prohibit ad-
mission of a statement of
fault.

1. The portion of statements, writings, or benevolent ges-
tures expressing sympathy or a general sense of benevo-
lence relating to the pain, suffering, or death of a person
and made to that person or to the family of that person
shall be inadmissible as evidence of an admission of liabil-
ity in a civil action. However, nothing in this section shall
prohibit admission of a statement of fault.
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(1) A statement, affirmation, gesture, or conduct express-
ing apology, sympathy, commiseration, condolence, com-
passion, or a general sense of benevolence relating to the
pain, suffering, or death of a person that is made to the per-
son, the person’s family, or a friend of the person or of the
person’s family is not admissible for any purpose in a civil
action for medical malpractice.

A statement of fault which
is otherwise admissible
and is part of or in addition
to any such communica-
tion shall be admissible.

(1) In any civil action brought by an alleged victim of an
unanticipated outcome of medical care, or in any arbitration
proceeding related to such civil action, any and all state-
ments, affirmations, gestures, or conduct expressing apol-
ogy, sympathy, commiseration, condolence, compassion,
or a general sense of benevolence which are made by a
health care provider or an employee of a health care provid-
er to the alleged victim, a relative of the alleged victim, or a
representative of the alleged victim and which relate to the
discomfort, pain, suffering, injury, or death of the alleged
victim as a result of the unanticipated outcome of medical
care shall be inadmissible as evidence of an admission of
liability or as evidence of an admission against interest. A
statement of fault which is otherwise admissible and is part
of or in addition to any such communication shall be admis-
sible.

Ill. This section does not
apply to a statement of
fault, negligence, or cul-
pable conduct that is part
of or made in addition to
a statement, writing, or
action described in para-
graph Il.

IIl. A statement, writing, or action that expresses sympa-
thy, compassion, commiseration, or a general sense of
benevolence relating to the pain, suffering, or death of an
individual and that is made to that individual or to the indi-
vidual's family is inadmissible as evidence of an admission
of liability in a medical injury action.

1. A statement, affirmation, gesture, or conduct of a health
care provider, or health care provider’'s employee or agent,
which expresses apology, sympathy, commiseration, con-
dolence, compassion, or benevolence to a patient or to

a patient’s relative or representative is not admissible as
evidence of liability or as an admission against interest in a
civil action, arbitration proceeding, or administrative hearing
regarding the health care provider.
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(A) In any civil action brought by an alleged victim of an
unanticipated outcome of medical care or in any arbitra-
tion proceeding related to such a civil action, any and all
statements, affirmations, gestures, or conduct expressing
apology, sympathy, commiseration, condolence, compas-
sion, or a general sense of benevolence that are made by

a health care provider or an employee of a health care pro-
vider to the alleged victim, a relative of the alleged victim, or
a representative of the alleged victim, and that relate to the
discomfort, pain, suffering, injury, or death of the alleged
victim as the result of the unanticipated outcome of medical
care are inadmissible as evidence of an admission of liabil-
ity or as evidence of an admission against interest.

A. In any medical liability action, any and all statements, af-
firmations, gestures, or conduct expressing apology, sym-
pathy, commiseration, condolence, compassion, or a gen-
eral sense of benevolence which are made by a health care
provider or an employee of a health care provider to the
plaintiff, a relative of the plaintiff, or a representative of the
plaintiff and which relate solely to discomfort, pain, suffer-
ing, injury, or death as the result of the unanticipated out-
come of the medical care shall be inadmissible as evidence
of an admission of liability or as evidence of an admission
against interest.

(1) For the purposes of any civil action against a person
licensed by the Oregon Medical Board or a health care in-
stitution, health care facility or other entity that employs the
person or grants the person privileges, any expression of
regret or apology made by or on behalf of the person, the
institution, the facility or other entity, including an expres-
sion of regret or apology that is made in writing, orally or by
conduct, does not constitute an admission of liability.

(2) A person who is licensed by the Oregon Medical Board,
or any other person who makes an expression of regret or
apology on behalf of a person who is licensed by the Or-
egon Medical Board, may not be examined by deposition or
otherwise in any civil or administrative proceeding, includ-
ing any arbitration or mediation proceeding, with respect to
an expression of regret or apology made by or on behalf of
the person, including expressions of regret or apology that
are made in writing, orally or by conduct.
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South Carolina Code of Laws

§19-1-190. South Carolina Unanticipated Medical Out-
come Reconciliation Act; legislative purpose; definitions;
inadmissibility of certain statements; waiver of inadmis-
sibility; impact of South Carolina Rules of Evidence.

2006

South Carolina

28

South Dakota Codified Laws 19-19-411.1. Certain state-
ments and actions made by health care providers - In-
admissible to prove negligence in medical malpractice
actions.

2005

South Dakota

29

Texas Civil Practice and Remedies Code Sec. 18.061.
Communications of Sympathy.

1999

Texas

30
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(E) The defendant in a
medical malpractice action
may waive the inadmis-
sibility of the statements
defined in subsection

(D) of this section.

(F) Nothing in this section
affects the South Carolina
Rules of Evidence.

(D) In any claim or civil action brought by or on behalf of a
patient allegedly experiencing an unanticipated outcome of
medical care, any and all statements, affirmations, gestures,
activities, or conduct expressing benevolence, regret, apol-
ogy, sympathy, commiseration, condolence, compassion,
mistake, error, or a general sense of benevolence which are
made by a health care provider, an employee or agent of

a health care provider, or by a health care institution to the
patient, a relative of the patient, or a representative of the
patient and which are made during a designated meeting to
discuss the unanticipated outcome shall be inadmissible as
evidence and shall not constitute an admission of liability or
an admission against interest.

Nothing in this section pre-
vents the admission, for
the purpose of impeach-
ment, of any statement
constituting an admission
against interest by the
health care provider mak-
ing such statement.

No statement made by a health care provider apologizing
for an adverse outcome in medical treatment, no offer to
undertake corrective or remedial treatment or action, and
no gratuitous act to assist affected persons is admissible to
prove negligence by the health care provider in any action
for damages for personal injury or death alleging malprac-
tice against any health care provider. Nothing in this section
prevents the admission, for the purpose of impeachment, of
any statement constituting an admission against interest by
the health care provider making such statement.

(c) Notwithstanding the
provisions of Subsections
(a) and (b), a communi-
cation, including an ex-
cited utterance as defined
by Rule 803(2) of the Texas
Rules of Evidence, which
also includes a statement
or statements concerning
negligence or culpable
conduct pertaining to an
accident or event, is ad-
missible to prove liability of
the communicator.

Sec. 18.061. Communications of Sympathy.

(a) A court in a civil action may not admit a communication
that:

(1) expresses sympathy or a general sense of benevolence
relating to the pain, suffering, or death of an individual in-
volved in an accident;

(2) is made to the individual or a person related to the indi-
vidual within the second degree by consanguinity or affinity,
as determined under Subchapter B, Chapter 573, Govern-
ment Code; and

(3) is offered to prove liability of the communicator in rela-
tion to the individual.
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(3) Except as provided in
Subsection (2), this sec-
tion does not alter any
other law or rule that ap-
plies to the admissibility
of evidence in a medical
malpractice action.

78B-3-422. Evidence of disclosures - Civil proceedings -
Unanticipated outcomes - Medical care.

(2) In any civil action or arbitration proceeding relating to an
unanticipated outcome of medical care, any unsworn state-
ment, affirmation, gesture, or conduct made to the patient
by the defendant shall be inadmissible as evidence of an
admission against interest or of liability if it:

(a) expresses:

(i) apology, sympathy, commiseration, condolence, or com-
passion; or

(i) a general sense of benevolence; or

(b) describes:

(i) the sequence of events relating to the unanticipated out-
come of medical care;

(i) the significance of events; or

(iii) both.

(d) The liability protections
afforded by subsections
(a) and (b) of this section
shall not be construed to
limit access to information
that is otherwise discover-
able.

§ 1912. Expression of regret or apology by health care pro-
vider inadmissible

(a) An oral expression of regret or apology, including any
oral good faith explanation of how a medical error occurred,
made by or on behalf of a health care provider or health
care facility, that is provided within 30 days of when the
provider or facility knew or should have known of the con-
sequences of the error, does not constitute a legal admis-
sion of liability for any purpose and shall be inadmissible

in any civil or administrative proceeding against the health
care provider or health care facility, including any arbitration
or mediation proceeding.

(b) In any civil or administrative proceeding against a health
care provider or health care facility, including any arbitration
or mediation proceeding, the health care provider, health
care facility, or any other person who makes an oral ex-
pression of regret or apology, including any oral good faith
explanation of how a medical error occurred, on behalf of
the provider or facility, that is provided within 30 days of
when the provider or facility knew or should have known of
the consequences of the potential adverse outcome, may
not be examined by deposition or otherwise with respect to
the expression of regret, apology, or explanation.

INT NMNNNO W *
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§ 8.01-581.20:1. Admissibility of expressions of sympathy

In any civil action brought by an alleged victim of an un-
anticipated outcome of health care, or in any arbitration

or medical malpractice review panel proceeding related

to such civil action, the portion of statements, writings, af-
firmations, benevolent conduct, or benevolent gestures
expressing sympathy, commiseration, condolence, com-
passion, or a general sense of benevolence, together with
apologies that are made by a health care provider or an
agent of a health care provider to the patient, a relative of
the patient, or a representative of the patient, shall be inad-
missible as evidence of an admission of liability or as evi-
dence of an admission against interest. A statement of fault
that is part of or in addition to any of the above shall not be
made inadmissible by this section.

5.64.010. Civil actions against health care providers - Admis-
sibility of evidence of furnishing or offering to pay medical
expenses - Admissibility of expressions of apology, sympa-
thy, fault, etc.

(1) In any civil action against a health care provider for
personal injuries which is based upon alleged professional
negligence, or in any arbitration or mediation proceeding
related to such civil action, evidence of furnishing or offer-
ing or promising to pay medical, hospital, or similar expens-
es occasioned by an injury is not admissible.

(2) (a) In a civil action against a health care provider for per-
sonal injuries that is based upon alleged professional negli-
gence, or in any arbitration or mediation proceeding related
to such civil action, a statement, affirmation, gesture, or
conduct identified in (b) of this subsection is not admissible
as evidence if

INT NN NO W *
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West Virginia Code > Chapter 55. Actions, Suits and Ar-
bitration; Judicial Sale. > Article 7. Actions for Injuries. > §
55-7-11a. Settlement, release or statement within twenty
days after personal injury; disavowal; certain expres-
sions of sympathy inadmissible as evidence.

2005

West Virginia

35

Wisconsin Statutes 904.14. Inadmissibility of statement
by health care provider of apology or condolence.

2013

Wisconsin

36




2018 ,18-n N'7nin-0" 012

710X D'MN

P11 1 T0AN

§ 55-7-11a. Settlement, release or statement within twenty
days after personal injury; disavowal; certain expressions of
sympathy inadmissible as evidence.

(b) (1) No statement, affirmation, gesture or conduct of a
healthcare provider who provided healthcare services to

a patient, expressing apology, sympathy, commiseration,
condolence, compassion or a general sense of benevo-
lence, to the patient, a relative of the patient or a repre-
sentative of the patient and which relate to the discomfort,
pain, suffering, injury or death of the patient shall be admis-
sible as evidence of an admission of liability or as evidence
of an admission against interest in any civil action brought
under the provisions of article seven-b [§§ 55-7B-1 et seq.],
chapter fifty-five of this code, or in any arbitration, media-
tion or other alternative dispute resolution proceeding re-
lated to such civil action

904.14. Inadmissibility of statement by health care provider
of apology or condolence.

(2) A statement, a gesture, or the conduct of a health care
provider, or a health care provider's employee or agent, that
satisfies all of the following is not admissible into evidence
in any civil action, administrative hearing, disciplinary pro-
ceeding, mediation, or arbitration regarding the health care
provider as evidence of liability or as an admission against
interest:

(a) The statement, gesture, or conduct is made or occurs
before the commencement of the civil action, administrative
hearing, disciplinary proceeding, mediation, or arbitration.
(b) The statement, gesture, or conduct expresses apology,
benevolence, compassion, condolence, fault, liability, re-
morse, responsibility, or sympathy to a patient or his or her
relative or representative.
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Wyoming Statutes § 1-1-130. Actions against health care

providers; admissibility of evidence.
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§ 1-1-130. Actions against health care providers; admissibil-
ity of evidence.

(a) In any civil action or arbitration brought by an alleged
victim of an unanticipated outcome of medical care against
a health care provider, any and all statements, affirmations,
gestures or conduct expressing apology, sympathy, com-
miseration, condolence, compassion or a general sense of
benevolence that are made by a health care provider or an
employee of a health care provider to the alleged victim,

or to a relative or representative of the alleged victim, and
that relate to the discomfort, pain, suffering, injury or death
of the alleged victim as the result of the unanticipated out-
come of medical care, are inadmissible as evidence of an
admission of liability or as evidence of an admission against
interest.
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Rule 407. Subsequent Remedial Measures

When measures are taken that would have made an earlier injury or
harm

less likely to occur, evidence of the subsequent measures is not
admissible to prove:

- negligence;

- culpable conduct;

- a defect in a product or its design; or

- a need for a warning or instruction.

But the court may admit this evidence for another purpose, such
as impeachment or-if disputed-proving ownership, control, or the
feasibility of precautionary measures.

History: (Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1932; April 11, 1997, eff. Dec.
1, 1997; April 26, 2011, eff. Dec. 1, 2011.)

Notes of Advisory Committee on Rules. The rule incorporates conventional
doctrine which excludes evidence of subsequent remedial measures
as proof of an admission of fault. The rule rests on two grounds. (1) The
conduct is not in fact an admission, since the conduct is equally consistent
with injury by mere accident or through contributory negligence. Or, as
Baron Bramwell put it, the rule rejects the notion that "because the
world gets wiser as it gets older, therefore it was foolish before.” Hart
v. Lancashire & Yorkshire Ry. Co., 21 L.T.R. N.S. 261, 263 (1869). Under a
liberal theory of relevancy this ground alone would not support exclusion
as the inference is still a possible one. (2) The other, and more impressive,
ground for exclusion rests on a social policy of encouraging people to
take, or at least not discouraging them from taking, steps in furtherance of
added safety. The courts have applied this principle to exclude evidence
of subsequent repairs, installation of safety devices, changes in company
rules, and discharge of employees, and the language of the present rules
is broad enough to encompass all of them. See Falknor, Extrinsic Policies
Affecting Admissibility, 10 Rutgers L.Rev. 574, 590 (1956).
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The second sentence of the rule directs attention to the limitations of the
rule. Exclusion is called for only when the evidence of subsequent remedial
measures is offered as proof of negligence or culpable conduct. In effect it
rejects the suggested inference that fault is admitted. Other purposes are,
however, allowable, including ownership or control, existence of duty, and
feasibility of precautionary measures, if controverted, and impeachment.
2 Wigmore § 283; Annot., 64 A.L.R.2d 1296. Two recent federal cases are
illustrative. Boeing Airplane Co. v. Brown, 291 F.2d 310 (9th Cir. 1961), an
action against an airplane manufacturer for using an allegedly defectively
designed alternator shaft which caused a plane crash, upheld the
admission of evidence of subsequent design modification for the purpose
of showing that design changes and safeguards were feasible. And Powers
v. J. B. Michael & Co., 329 F.2d 674 (6th Cir. 1964), an action against a road
contractor for negligent failure to put out warning signs, sustained the
admission of evidence that defendant subsequently put out signs to show
that the portion of the road in question was under defendant’s control. The
requirement that the other purpose be controverted calls for automatic
exclusion unless a genuine issue be present and allows the opposing party
to lay the groundwork for exclusion by making an admission. Otherwise
the factors of undue prejudice, confusion of issues, misleading the jury,
and waste of time remain for consideration under Rule 403.

For comparable rules, see Uniform Rule 51; California Evidence Code §
1151; Kansas Code of Civil Procedure § 60-451; New Jersey Evidence Rule 51.

Notes of Advisory Committee on 1997 amendments. The amendment to
Rule 407 makes two changes in the rule. First, the words "an injury or harm
allegedly caused by” were added to clarify that the rule applies only to
changes made after the occurrence that produced the damages giving
rise to the action. Evidence of measures taken by the defendant prior to
the "event” causing "injury or harm” do not fall within the exclusionary
scope of Rule 407 even if they occurred after the manufacture or design
of the product. See Chase v. General Motors Corp., 856 F.2d 17, 21-22 (4th
Cir. 1988).

Second, Rule 407 has been amended to provide that evidence of
subsequent remedial measures may not be used to prove "a defect
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in a product or its design, or that a warning or instruction should have
accompanied a product.” This amendment adopts the view of a majority
of the circuits that have interpreted Rule 407 to apply to products liability
actions. See Raymond v. Raymond Corp., 938 F.2d 1518, 1522 (1st Cir.
1991); In re Joint Eastern District and Southern District Asbestos Litigation
v. Armstrong World Industries, Inc., 995 F.2d 343 (2d Cir. 1993); Cann
v. Ford Motor Co., 658 F.2d 54, 60 (2d Cir. 1981), cert. denied, 456 U.S.
960 (1982); Kelly v. Crown Equipment Co., 970 F.2d 1273, 1275 (3d Cir.
1992); Werner v. Upjohn, Inc., 628 F.2d 848 (4th Cir. 1980), cert. denied, 449
U.S. 1080 (1981); Grenada Steel Industries. Inc. v. Alabama Oxygen Co., Inc.,
695 F.2d 883 (5th Cir. 1983); Bauman v. Volkswagenwerk Aktiengesellschaft,
621 F.2d 230, 232 (6th Cir. 1980); Flaminio v. Honda Motor Company. Ltd.,
733 F.2d 463, 469 (7th Cir. 1984); Gauthier v. AMF. Inc., 788 F.2d 634, 636-
37 (9th Cir. 1986).

Although this amendment adopts a uniform federal rule, it should be
noted that evidence of subsequent remedial measures may be admissible
pursuant to the second sentence of Rule 407.Evidence of subsequent
measures that is not barred by Rule 407 may still be subject to exclusion on
Rule 403 grounds when the dangers of prejudice or confusion substantially
outweigh the probative value of the evidence.

Notes of Advisory Committee on 2011 amendments. The language of
Rule 407 has been amended as part of the general restyling of the Evidence
Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended
to be stylistic only. There is no intent to change any result in any ruling on
evidence admissibility.

Rule 407 previously provided that evidence was not excluded if offered for
a purpose not explicitly prohibited by the Rule. To improve the language
of the Rule, it now provides that the court may admit evidence if offered
for a permissible purpose. There is no intent to change the process for
admitting evidence covered by the Rule. It remains the case that if offered
for an impermissible purpose, it must be excluded, and if offered for a
purpose not barred by the Rule, its admissibility remains governed by the
general principles of Rules 402, 403, 801, etc.
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JrNonNn N0SYNN NOYNI 1P
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P mynan

.LOVUNN N7 "M Y MJN NNy =

mMOo0IANT MA'TI NIYINNXID NIDWN W 1T QY MIXDNDD NINTNN 2NYT =
A0

“OWN 1'N” '3132JN 710 N'NIN'73'1 1710
n»m

The) "DUN N"-D MIDIN NN 1TONN 7INN NN 12T 1M DPIN 1972 Nwa
NINAY NTNIM DTV ¢ IXINNY DXNNA (Accident Compensation Act
PTN7 1N MIDINN 7¢ NINLY .71V97 MMI2INN NTNN D TNN OMNIY .NYIIN NN
7V N1TNI NAND NIMTII00 MMTTN NPV INNT1MIND DI0IND NN
719'0 APY NN NYIO NI2NYT ,NIINNL D'WADIT PTNID 1IN0 Npayn T
VIANT 17MDT Y NN ,MMIDINN NT DMXD YN 79100 ,NNT NN NI
121X TIYVIIWI NN JIDN D X W DTN DMPN DYNT ,0OUNN N T
D'NITNAN 62% ,2009 NIWA DDIONNY 1P0 07 .02 12V 17200 NNDINND
Flood 1999,) NIND DAIXY MY'AW NN D'W AN DN 83%-1,N"INA [INN D'V

(Farrell 2010

Accident Compensation) ACC N'NIYNN MY T 7Y N7N1IN NIdINN
,D'POVID 7Y 07NN D701 070 0O JW 17'Wn MININI (Corporation
P N1 1790 191N MIYIAD N0ON MMIDINNY DN .20 Marv poT1 ,00poy
N'N DN D719 MNAYN 190N NININ ACC ,'N19Y 719'0N INXIND NIYIO
,NTIAY NMINNN, DT NIIND 120,000 MYNION 10 0 DMNX'ON NN NNIWUN

.(Farrell 2010, ACC website) TIV1 'N191 7190

:ACC-N"T'poN
nMyno vimy =

DyuN N7 =
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NINN DY NINDT AWNTI MMIDINN T JY NIDIDN DMX'ON MV AN DR VIAPT =
oMo nIvy =

D'WAD1N N2Y DIP'WI 0212 NN NN NN NPT =

NoYnnJ yvyms =

"The Accident Rehabilitation and Compensation pPpin 1992 Nivwa
N7'NNN ANIDIN DINNL1TNY NMNNONNN NN QPYW NN Y Insurance Act”
17710 178 MIY1D INIDY 719010 NININ MYNDT YN 701 DWavn Niavy
(medical error) NM'N19Y NNTYWAN ANXIND 1NIY NIYIAD NIMN0Y NI
NT TYN D MXT @ (medical mishap) DINN DMN DWYINTND 107121Y NIYOI
NMNLPN YN NNNT DD NINA TYA DMPNNN 7702 71901 0217 D)
NMNLPANYIO TY NNND,ON NIN.OMX'ON NY'ANA TAN 7191 'NYA PIND
D'JO0NY 127 NN N2TN "NDWUR” NIXNT XD DX MY "medical error”
20OVUD Y1V TYNT DNIN 20T ,"DUN PN-N 10 DY D71V Ny 120
¢ PN 727y 77 ACC-n 7¥ NpinnNnIN NDYYUnn 1WyN 0N 107 Qo
NV 2 OMIX'D NYANA 71900 1NT 12N ANXIND .NIMWANT "medical error”

NTYNI DYWTIN AYDN YXINNDL NDIN NIDT 719010

NMNLP N7011 NIAPYA L2005 NIYL NMIDINA NNIIOTT NN AT D'MY AXD
NMOINY NMYY MININD NN D10 77 NN NN "medical error”
¢ D272 "NNYN 2007 W NP M0 Y N IWUNL DY NIN 1700
719010 1MW MY NNINT DIMLMPN 12NN 1D 10D "OYUN PN N10IN
WP NIT7,719'00 17002 NDIY NY1ID 701 01D TN AYYNIY D NI
TIT 1M Y "DUN PR” NMIN NDON 1T NN NIAPYA .ANITTIT I ANINING
TIPMN YT ANNOIN NINAN,9 0112 .01V NN NI'JIATN NMOINND NNNY
Farrell) D17'w21 71902 YI'0 NPIvNT (NDWUN IN) NNITYI 1T NMIDINN Y

.(2010, Wallis 2013

marTipoa ndinn

MYYT 1NN NIYNIN "DUN 'R’-N NN NN YRR N0 M TIP0 NN
MDYT MPNT ITIN DN YWR,MTAY DN D

INIT NNOD W NMITIPON NN 737



?NN71317 NY - N'YIXN NTINX

PT117 DY TO100T7 IX0T NDTN NN =
JXOT MYINNTPN =
.7910N-700N DN OV =

NDYUN NT0N DIPNA NMYON DTN T 7Y NINDA DN DT =

n"mnv

P M0N0 0'02 IV NTON MTAUN MMIINN L, TIZT 1M QUYIND N
Mapya (Patient Injury Act) 71N2 NINY TWND ,NAMNNYT D19 1996 NIV
NOONN NI NMIDIN° 7'WONT7 1NN 7AW NINNAN YO0 7D Wi
NNIYNND NIYAT DD"NYND D'NLANN DO INIDY 190 M2 NIYIO
NN NINIMN W, NNINN 710" 7Y NINKN (Patient Insurance Association)
Y197 N0 NN T¥ J0I0N1 D*IY2N NIN TIND 72 .21 THN NITIND "2'XpN
N2 IN D'NOINN NXTJ1) ND'19N 'WIN NN YAIP INDN NIDT 7190 2Py NN
YO0 DMIQNY D'JIN N2 NP NINDID 2NN NI ,OMYN NN (D7INN

.TAND DMDYO NINMA

9V MTAWN "DUN 'N"-N N0IN NDDIND ,NNYN IN NNYYY NNDIN DIpn]
1" DN NYNON NNY 079100 NXON MIDINN - (avoidability) nynn Npy
/AN 2100”7 79000 7Y T NNN NI, N1MIN0OIN M0 NN YINT M
¥ TIND D122 VITIVD INT D IXT W ."NNTYINN” NINNIAN NN IN,71011D
AN T Y 02N INNT DXDIN T AT NNN .TAYN NDIYNN NANDY NIDN
N1 AND ,720 120 10N N7 P11 D) N0ON N'TAWN NNOIND .AMNTIH0 NN
Kachalia et) N2UNI NNININ,NYON 107 OXNNA DY IX0N 'OMYN .NINN

.(al. 2008, Farrell 2010

MY Y17¢ 1N DYVANN NN WNINYT 791000 TV ,"DUN 'N”-N N10IN NNI0NA
VP 17V2 D'NNIND .ANIYNINN NN DIV WY 1IN Y100 NN N9 TRD
NN 7Y DIDN ,NANDNN AT TV DPOVIND WNR DNNN NI9 IN '0OUN
NVAN 790NN NN Y1aN7J 791000 ¥ 1MDT NN 17020 DIN NN .Y NN
TWINPD NIMNN N0 PTANY D'WATI NINNAN PO01,00UNN N P

NINDMPNY
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7919

V1PN PINNNA0NA NTVIO NN, 1986 NIWA T172'01 NTONNN "DYUN 'R’ NDIN
MI2INN 7101 7Y NN 9N (The Patient Injuries Act) NN71V97 D'NINN NN
"TVIY DINDN NTYINT 9V N1ON qun .(Patient Insurance Centre) PIC-n NI
D"1INN N2 DMIYNY NN NIMIO T IV NININD NMDINN NINNAN TIWD
NMOINT ANITA .NTWUNDA T IV YA NMIDINN 2XPN .DNNR NINNDA 'PO0I
2. NVINN NPY” TV X107 NINDTA NIONN NDDINN N'ON T D), N TAVN
AUNL T NINMN NMD1 NY1ION 072100 D'I9100 TW P DNINDT DIN |D
NMOINN DX AYNN PINAY NN RO 7190 1IN INAN 700 AINXIND NI
072NN ANINN N2 AYNINN NYNIONY 'NINAT,(1987 'NNA 1) 197117 D1D)

N ApANSIDLY)

DN D2 ,"NIMMIYRYN X7 Myn” 7Y NXON NN, NINDT 91 D2 NY710 NMIDINN
N'D DN "TIVNYN NJ” NAWN1 NYNID 10719Y DNINN 71 TNV 791000
LJNONDN NYNI97 IN MTHN NID17 AN N7 ,T271 0'Jp 72071 AND7 nn
SDUN PR7-N NMDIN NNA0N2 ,NMTAWT AITA NN 200 7Y 171V NN DNV
DMV YWY N2 NNIN N7 TRD DY WITW 1N NYIANN DN UINT 791000 7Y
790NN NN V1IANT 7910100 7¢ 1N12T NINYI 7172921 0210 102 .ANMYNINN |NTH

.0OYUNN N1 PP NYIN

YNDON 2NN .PIC-2MIN 1NY MY TP 2N N INION TOIN 7221 NN
'N PIC-7.0MX'O NY'AN U077 DN DATNIMDT Y YT'D DNT 7O0N1 0701007
7Y MANTIIIN MANTN NN TV T2D NYNYD NINTNIA J10YT7 N'PIN NIDN0
MYINN NN YT NN T, Q10N P01V PIC-N .Dromon nmean
DWITN 7Y NINT 7¥ 20N NN NOIYND DN N7IUN T1710 1IN NIYINN
D7IN ,719'00 MMV Y DN QIO TY1 NIDNNA NMYDN D'DIIN DN
QONIY VT'DAN D'NPY NPOM NT'NT NYXIND DTN TR MNA NI NNT DY T

.(Farrell 2010)

Pt

P01V TNNN - "DYUN ]‘N"—ﬂ IO NN DMAVNN D70 D'PiN Y Y pandTa
NNIVYNN MY .19NN T 7Y DY P71 -1UnNI ,ﬂ]"J]D‘O IS RIPRRINGA
,N1TNA "DYUN PN”-N MMDIN 7Y NIIDN (Danish Insurance Association - PIA)
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M0V MXON N2 NYIAP MY N0TNN NP, NIYIANN NN NN

NIVIO N'N1LPINA DVIAPN D'NINT DRNNANTYNNDN 2XPNN NININD NMINN
N770 MIPTNT AniTA 7170021 A'TAYA 72100 "Nvann Npy”s ONNNA
JNIINDNDNIDN TIXINAN, 71900 ANXIND 10721 NIY1AD NNDINN N0IN

DY WY 1IN ANIN N7 TND DY WNDN 1N NYINN NN YWNINY 791000 7Y
7Y D'POVIND TWUN DNNN WION IN '0OVUN VP 17y D'NNIN .ANMYNINN NN
NN PII D'0ON DMYON MITYN .AYANN NN TY DINN,NINNN QN T
NIV NIPNIOY NINXINT ANTNN MINXIN V1P 772,712V 1710 1IN 101N | TAIN)
0 7Y Yap1 OMX'ON NI L(AND1 720) "nn-NT P (Monan T Y monn
O0 YaPI PINITA D1 .NOUNI ANININ,NY1ION 10 NN IAYNI N\INN VN
AN 10,000 7Y 071y DY DN P INDWW MND0 NYIO JY DMXO :NINDT

P 1,000 7Y 90 TOIY 'J01T P JY Mpna .mT

700NN DNN Y"ONT NNIDNDAT,DIO0N 121 MANTNA NIT NA'XN N1MOT DT
MMIN NN NDYY 9INA NTVID T ATYE.OMINY DMWIXPD D'0YTIVD0 'O 7Y 7Y9
.(Farrell 2010) PIA-N1 "DUN 'N”-N N1D1N2

n'21m

NIVY TV, 0MY JWUNI NI NTYO "DUN PN NMDIN,N'TAVA NUYIT NnmTa
197117 PINN 0121 2003 MYA .(Patient Injury Compensation Act 2001) 71N
ATANN N D2 2NN 2009 NIV . TAT2 NMNINA NINMAN NOIYN Y 07NN TNINI
(The Norwegian NPE N0INN 7Y NINN N'NDXY TMTUNN NIYA 019N
TIWUN ¥ 1Mp'o1 NYVID NN ,System of Compensation to Patients)

JIMINONNNN NMYAN XPN D7INN N2 T TV NININD NMDINN .INNAN

DTN YN .NYVIAON NN NI TRND DY Y17Y 1N NYIANN NN WUINT 791000 7Y
TV JINNNT MYY NINT,NYANN NADNNA 17N DMIXO 1NN 7Y n0INN NJ1P7
0712, MY 2NN NN |INAT DT'PONY DMNIDT DXV T N 0V NPE-N .My
DN 02, 0"NX'N DXV YPN0NT MYY N NID DMWY DUNIDT DMINNA D'NNIN

.D'NNIN O'NON

12 NDINYT YN 7Y N0 VIANT NN JY 100D TOON 7V DMNOT D'NDT D'WIIN
JNIDY 71901 NNXIND ,NINDT NN MNP 5,000 N1 *O0D TOON 17 DM
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JPTIN TT DNNND QYN WNINTE 0OUNN NMT NNDYJ 791000 NIT 12 10D
N712' NTYNN ONIDIN 19'0N TV NNPONN NTYNT D) M1DT D710 0I9100D
(Farrell 2010) 127 YAT'N ON ,"N191 TOIN 1IN 7O0N 721D NI'Y7102 V1P

nox

NN 9NN NINT,2002 NIYA DP'PN MYYNDNL NOIXA TNIN "DUN N 10
VN 7Y DU PNIINN X0 TV P NIVIAN 7Y NDDANNY NDTIZN NOIYNN
NIMO NN 17720 NINMAN 'PO0 W DN'NDANY INNT ,DINNA MVN 1AWD
,ONIYL7 .ANIOIN DINNA NVINPHN NIMNND N0 P1Y NIN 21TV 10N NI0N
NINO1 NIND 1MMNNT 101 LOYNN N2 ,NINN NN WIADIY NINT NTYT NI Ty
NYINT NND DINNA ANNOIN MIXON NN NTTIN N INYND NNDIN MYNMTA

.(Barbot et al. 2014) N7 1AWN

NY1ION 1720¥ 0'Wa917 NNWUN NN2IN NJ7 XD 7Y DOINN UTNN 1122100
1N DAMD PPINNN N0 .OTIPN DNINMA 2AX¥NT WP N77 MO KI1 NN
7V D'WADIN JYU DADIXT NNYNT 1N NDIWNI O'NVANN 7Y DINN NN 2'WN7J

JNINTD MDD NOYND PIND ,"DYN PR XD MIDIN NN

212V NODITND LOYNN N"AT YIND O21000 21WMT Y1V X1 NN NIA0NA
NT TYN JU 1NN0D .DOYNN NN DY AN NYINN YIN'NT 'O TYNN D'I9101D
YV DX, 071N N2 DNON T2 DOYNN NI DDYJNN 1D0N NTJ2IN NN
MY IN NDIYN NNN DN NNAND MIYA-'N DNNON ,0MYO N731P7 10

J00OVUNN NDIYNA NN IDN DAY PPTIN

]9IN2 NIVIO NTVI 70 NIMITN OMX'O MITYL 25 77NN WTNN 71NN NNN
1'% DDA ,0MAN DMWY TY DNNOND NTYNA .Y ININRD DIND NNN 'NDXY
IN DITINII72 MIAPND JAMI0TNN .DJ9101 "IN N0 NNAN,ANIDY NN
NNPT D'NYY DVANN NOIXI ,NNNN NINTN J¢ JAM12I0NN N1IY .Ayaxnd
MVYNT1 PN DMTPNNN DTNANINN 1T N1217 D' 0N .ONYY 02701 7N
NN UTNN 12NN, THN NMYON LOWNN NNJ NMO .ATYNT DAY NN

.(Barbot et al. 2014) 17 m2T 702N

nMan <X

UN1 19T Y190 APY ANIY DY1ID 192 DMYON MTONA N0 TV 1T
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1Y DXYNNI 1710 NN, DMYYN DIRNN TY DWWN NIY TND NNAN NIXIN]
17V MY MYNXD DTN D'RONT MVIXPNN NIMNND N0 PIY )N 12712000
LIVIINN N2 NT220 12D (state) NPT NN N MMINITON NN N 1T
- MYPTN MY 07 1121 "DUN N7 NMDIN YD) "health courts” NNpn
MM PTI M0DT MIANNN "DUN PR NN IXDWN - 2ATNT701 YA
NP0 - DAY NNIY 9102 1770 NMDINN Y™ YW Y1INN NIDN .ATYI2 DN
TWVINPD NIMNN PN NN NIMIY NP0l DY 0107191 0570 NYYN]

NTIDN DINNA 1P ,0OUNN N INIYINY

nmYam

TIV DOPN PPTIN T NDIYNA NINNOY 190N JNYT AN0M YA DTN
750,000 7 I10'0pN 7120 VAP KN ,TUNT 1D ."DUN 'N-N NN NDPN D0
Mo 7Y NDION NITY ,NNT NNNT N9 NNTYAN DY P11 IV 0T
MTI"N2 D'NNIN NVAT D'NVAN TV DD *TI TV MIYT PYNN DNOIN Y
MMDIN NN YDA PINN 1987 NIWA PPIn AT VP 9V WIXPD NIMNN DDA

.(Birth-Related Compensation Act) NTJ2 DY P11 1Y "DUN 'R"-N

172" NT'72 DN NN PTID 172100 D77 1D M0ANT NN NDINN N0N
NOIYN TV1 DNMIN Y J010N 000N 71V NNNON 1N DN WINTN 719'0N NN
NIMNN N0 JY 1MIPNT NN 12N 02D NNINN WM 1P, 90112 .NINMAN
N1 TN DINNA PIOY71 1'WNNT 1701 NIN 7Y MTIMD2 D'NNINN N2V MVIDD

.(Farrell 2010)

7Y 21NN 7V NNPON NNV TN T IV Dnna L, 0NN QYYN N2 DTV
JNDXY IIND NIVIO NIDINN ,NPTHN J¢ DPPINDN N Iy NTONY N
WCC-N NIN D™MX'® My aN 7Y N0TNN NI q0IYA 71000 7Y 'RINRD QN
NP T 7Y NN NoINN L(The Workers” Compensation Commission)

.D'71N "N O'NON MY NM0ATIND N NONNYAN, TV DMYO

:D'NQN D' NIM0MPN NYITY 'O-7Y VAP DMXDYT NINDT
P12 MYIAPN NINTINN O TV A0 091711 P71 DA D NXD) .1

1IN QNNYNA NON T TV 1IN MTI0N N .2
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J1N] QNNYNN D710 N AYNMINN NTIN .3

:MDINN NT DMYONN DMX'ON 0

AN TN NT D17 10 ,0"N0N 01190 JY NINNIN =
NYNMD 71 TV1118 7910 JNN NYINXIID NDDN |TAIN =
2T V7 DI7UN M2 ,NYAN NYWIN JY NINXIN =

MUY INTI0 D 180 NN NN, NI NYIAON JAD WK JIPNNNOYN =
717 100,000-7 Yann DID0 7177

TN

,1988 MW D72 DN M71M P17 "DUN PR NMOIN ATOM N9
VM NN NMIDINN NNDNY NINIT NMIDINN NN0D 71N DNIN NIV
(The Florida Birth-Related Neurological Compensation NICA M1010VD )
AW OT Y DNNNN DM2AN QYN N2 ATV .MINN 7Y NPON Association)
DY VINPD 7Y 10 DYWT NITY,MMIDINN 1NMT NININN NTN79 JW IXIND

,LDIN] D'ONNYNN D'TIMD D'NRON :DMPYY DM NNIPN NYAIN NIDINYT
,D'NNNN DYNT ,NITHA D'NONN N AT 5,000 102 NMNIY DO DMTUD
50 D'DIYN DMIQY DINY D710 N2 .MYNM7T 'NIND ,NIWA 11T 250 DMIYUD
AT M 40 102 MYD TN PIVN ANTW NTNTO N1TO N NI 907 ANT

01NN I’

M2 D'TIMD DNON .DITYN NUDN MTIMDI NNN,D'NO1N N0ON NNOINN
DINN2 D'7910NN0 727 Y'TINT DMAMNN DNYJ0100 DTOVIND 0N D100
DAMNMDT 9V 9PN JY YT DNT 9071, MINN TU NP Iy MTImn
MNXNY 00NN ININD 190 7271 'WNnT N1 79100 DN .ANNI0N]
7Y NOIDN WNI ,UNNA NIYNY DMX'O NY AN 7D ,NM0INA 1NNAN 7Y 1192
'P'72 NYVANT NIIDT NMIYONR NI ,7272 NMIINN NNA0NA 79100 ,NMINN T
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NYINT NINDTY 002D "NT'J2 NN NMNT1NMI NY1D” AN M Tan DTN pin
D121 1IN DN PN D710 DINNNTYIT 71 NONMAN NMIDINN .DMX'O NY'aN
QDTN N0 NYAN ANMIY

1IN QNNYNN NOIN TV 17190 NNIDNA D'J1INN N2 YNINNT NYRon Iy
YON NMO NIMNYT 12 NYION TV .AYIAP 1inn Mipon 71207 o 9y
.(Farrell 2010, NICA website)

TN ,NI2PNN NYAN AWND .ATINN DY UDN N2 QY AN DN MIYRT
MYON 1IN PP NYIAND NN XD N AWND NN D (WN2 NDDN e
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(Dickson et al. 2016)

Key United States’ | France (since Nordic countries'™ New Zealand
components (since 1990) 2002) (since 1975) (since 2005)
Eligibility No-fault: No-fault standard: |Avoidability Unexpected
criteria for Proof that the |Serious and standard: treatment
compensation | neurological unpredictable Injuries could have injury - for
birth injury injuries, without been avoided if the | those of
occurred as a | relation to their care provided had employable
result of the previous state of been of optimal age
birth process health and quality
foreseeable Unavoidable
evolution injuries (Denmark):
Fault standard: Rare and severe
Failure to act in consequences of
accordance with treatment that
current scientific exceeds what a
data or ‘gross or patient should
intentional ‘reasonably be
conduct’ expected to endure’
Continued No Yes Yes No
access to
courts
How schemes | Annual No-fault: Patient insurance Government
are funded financial ONIAM (A tax- schemes funded by | via tax
contribution based, a range of public revenue and
made by government- and private health employer
participating funded care providers financial
doctors and administrative premiums
hospitals body)
Fault:
Providers/insurers
Financial cap |Yes No Yes Yes
Financial Economic and | Economic and non- |Economic and non- Economic
entitlements non-economic | economic damages | economic damages damages
damages

* Schemes operating in Australia are omitted as they report non-medical compensation schemes
tDrawing on two no-fault birth injury schemes available in Florida and Virginia
11 Nordic countries include Sweden, Denmark, Norway, Finland and Iceland, with specific details of
schemes varying across countries

“OwWN 'N” N121yn 70 0N12an 07373 0'011
o71ya

W’ NMDIN 1INAY DMPNND INXDN JW 2P0 DMPIN NNX Y 2016 MY
| | |
12N - MMAY 44 DNIYN DPON 0NN NINNAN TIWD Y D71V "DUN
W7 200 TY DY 00N WYY DTN DNON JNXPNI DMONN DMPNND
| |
19'0 V1 JY My192 10V MITIAY 34 P71 1T MDIVNT ANNWN] "DUN
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NAYTIPO NIPTNI NOIX ,NMAN NIXIN ,T]'J‘T 1" NM12YYT MY NPT 'NION
.(Dickson et al. 2016)

NNIYY "DYUN PR 210200 TY DNYOYNT WNIL NIPRY NINON D ANTYN NPOoN
JINIDN MIYID NPV DWAINN TY WO TON DANND TV P71 1T 21100
D'VW291 7¢ DMWY NN D'NIND "DUN PR” 1212220 1D XN DI TINN WA 1D 10D
12122107 ANITA INYIVION DIDOND NI TYI0] DWINN NY'W N ,0MN'DT
:0"MNN D'02'N 190N "DYUN P'R” 11107 NN NXDI,NNTNDIYY 2T MY AN

"DUN N7 12102 D'YNANNDD DDWINNN - MOINAN NMpYI MOpY =

0ND0N MOIN TYWA N NMPY MIAPNNN NDITNNNM N2XT NN D0I1PY

NNIYT DTN D1I122I02 MY AN NI0ITNAN YJ2PN Y NIAXIN DINNINNI
.0OVUDNN NI D'YXINNN DDJNN

DN DWVINTR 7Y NNTI 0RO JY NN AN NINOI- 70100 NIN0ADITY) =
0'7N7 DMN'ON NN M N0 AT DY N, DNIN YPNNT
NMVIVDINTN NINYN TW INTID APY NTNT INN NOW ;D" NYDYN
INNNDT TIMA - DMWVIXPD DDJNAN NN NI DN 0'01 XM
.LOVUN MI] NINTIV PPTI MY AN 7Y MODIANN NIDIYNI

7922 NINMAYT NINYINT NANND ANIDY NNNONT INXNI NN NI NN =
7y MODIANN NIN NNYT "DUN 'R 110 NIDDIAN NINNA NIDWNA
P mynan

P YAIND DDIT T My'anA 1D ,NXDY I00INA NDWIY NDIT N1poa
N7 00 T MY'ANA 80%-D TV NNIYT AV ANN NIYY 10N 50%-18%-2
71900 MN'VAYT TWNLINYWID 122007 NN NXND1 N7 .TI7T M2 'TaW2 "DUN
DMPZNN N0 7Y 12NN TY NT100 INITY D1 NMNINIIYN NNIXL NPT NP0
MY APY TN NPRIOIN YOI 26%-17% P 1D NX¥NI NN NININD
NNXIND Y9N 1720W DI910NNAN 16% TY 6.25% P ,TIV1 NNT 79000
SDUNR PR 12210 1D DTN DTN DNIND .IV192 DWAIN IN ,MNION NITYAD
NIV ,NYANT T NOWIA DMMPN DMONN NN 0P MINITA NNO NN 2N WN
NIYDA T DY P DION DIPIND ) TRD .DDIWRN NIMIY DN NY PRI 70T
- MNINN MY NNINN NITYI NMYANT AN X" W PPT 1T NOIWNIA D
NMVIVD DTN NMIY NNONT MOX "DYN 'R 112210 ,)2 1N AN MNP DN
M7V DINNYA "TD TY TVINPD DIMAN N0 DTIO1 ('0OWND XM 1j7'W2)
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7172200107 MO INN 1N, NI NIND N1 T T TWAIT7 12N TW NJ7100
(Armstrong & Tess 2008) 1X'97 D'NJTN D'WAIN TW NN

¢ 1ML .(Studdert et al. 1997) 7¥ DINNN T 7Y 1PV NONNA 1T NIPJON
NLM 71V 'JN2 D'WIAD N2V DMIXON NITY NN VNI ANNA DT PNnD
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